AUSCRIPT AUSTRALASIA PTY LTD U S C l P T
ABN 72 110 028 825

Level 6, 114-120 Castlereagh St SYDNEY NSW 2000
PO Box A2405 SYDNEY SOUTH NSW 1235
Tel:(02) 9238-6500 Fax:(02) 9238-6533

TRANSCRIPT OF PROCEEDINGS

O/N

ASIA PACIFIC JUDICIAL REFORM FORUM

WORKING PARTY MEETING

HELD AT WESTIN HOTEL, SYDNEY
16 - 17 MARCH 2006

DAY TWO:
8.30 AM, FRIDAY, 17 MARCH 2006

Continued from 16.3.06

Judfor 17.3.06 t P-1
©Auscript Australasia Pty Ltd 2006



PARTIES PRESENT:

PEOPLE'S REPUBLIC OF CHINA

Justice Sheng Deyong
Justice Hu Yunteng

Ms Yu Xiaoyu
Interpreter: Jack Meng

INDIA

Justice Arun Kumar

INDONESIA
Justice P. Lotulung
Pak Subagyo
Jamie Vueti

Ms Cate Sumner

Ibu Wiwiek Trisnohandoko

MALAYSIA
Justice D. Malanjum (Richard)

PHILIPPINES:

Justice Angelina S. Gutierrez
Justice Antonio T. Carpio
Justice Conchita Carpio Morales
Justice Adolfo S. Azcuna

Ms Evelyn Toledo Dumdum

Ms Jennifer Manalili

Mr Dennis Baldago

Judfor 17.3.06 t
©Auscript Australasia Pty Ltd 2006



RUSSIA
Ms Polina Kryuchkova

THAILAND
Mr Voravuthi Dvadasin

Mr Sobchok Sukharomna

AUSTRALIA

Chief Justice Gleeson
Justice K. Hayne
Justice J. Mansfield
Justice P. McClellan
Ms Jane Probert
Christopher Doogan
Warwick Soden

Ernie Schmatt

Ms Elizabeth Connolly

Ms Helen Burrows

UNDP
Mr Jak Jabes

WORLD BANK
Mr Anthony Toft

Judfor 17.3.06 t P-3
©Auscript Australasia Pty Ltd 2006



10

15

20

25

THE WAY FORWARD - JUSTICE HAYNE

JUSTICE HAYNE: Well, good morning, ladies and gentlemen. I hope that you
have recovered from the rigours of yesterday and that the reception last night
followed by dinner were suitable ways in which to recover. Now, I must make
good on the various threats and promises that I uttered yesterday. I said that today
we had some real work to do so now it is time that I delivered on these dire
predictions. You will recall that yesterday we identified four subjects that seemed
to be occurring themes in the individual presentations made by delegations,

expedition, access, education, independence.

We thought that a way of proceeding today would be to divide our party into two
groups, leave the two groups to talk amongst themselves in the first instance on
the subjects of expedition and access; come back, report to the assembled group
on where the two separate parties had reached in identifying projects that this
group or that the forum might undertake. That would take us through to about
morning tea or after morning tea. Then go back into the same groups and discuss
the two remaining subjects, namely education and independence and those
structural issues and again, come back, report and see whether as a result we can
come to a common view about the immediate objectives and outputs that we

would be looking for this forum and the ensuing network to produce.

IMMEDIATE OBJECTIVES AND OUTPUTS TO BE AGREED

JUSTICE HAYNE: So the objective would be that the groups would meet to
discuss what exactly would be the projects that the group considers that the
forum, the network could undertake and should undertake to be of value to the

national systems under the four headings I have indicated. The first two will be
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the first two that were mentioned in so many presentations. Questions about
expedition, backlogs, if you will. Questions about access to justice which seem at

least to me to be intimately connected with notions of expedition.

Now, with the kind permission of the delegation from the Supreme Court of the
Philippines we are going to divide their forces. They have, as we all know, had
rather more thought about some of these aspects than some of us have and I and
others are anxious that their knowledge be available generally. Now, subject to
that what we propose is this; that we divide into two groups, one on this side, one
on that side, all in the same room; that the Australian delegation too will divide
simply to facilitate as much as we can the groups and the division we propose is
inevitably arbitrary so forgive me. This is simply an exercise in putting groups
together. 1 am sure each of you, as any judge, would have made the division

entirely differently but alas, someone has to and I have.

So the division we propose is that, again purely arbitrarily, on this side of the
room perhaps we might assemble the Indonesian delegation, a part of the
Philippines delegation - I leave to you, ladies and gentlemen how you divide your
forces subject to the matters I discussed with you. The Malaysian representative,
the Russian representative and Justice Mansfield and Mr Soden of Australia will
join with you, and on this side we would have China, Thailand, India, Justice

McClellan and Mr Schmatt would join you.

I leave it to our representatives from World Bank and UNDP to take such course
as they see best fitted. 1 would propose, I am afraid, to behave like every
chairman and ineffectively move between groups thereby achieving very little but
looking terribly important while I do it, but I hope that I may be able to assist.
Our objective is that immediately after the morning break each group, each side
that is, would be able to come forward with a defined proposal or set of proposals
for what they think the forum or network could do that would be of utility to
national organisations on the subjects first of expedition or if you will, backlogs,

and access to justice.
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After we have had that interim report we would again divide in the same fashion,
discuss the remaining two subjects; again come back together, again have an
interim report and then, with those two interim reports before us I would hope that
we can refine and define finally where we have got to at this meeting. Now, that
is the proposal. I hope it meets with your approval. I regret to say it means that
we now engage in a touch of furniture shifting but the objective is if we could,

please, to divide in the fashion described, sit down and let us begin.

It will be necessary at the end of this process for one of your number to come
forward with a short - regrettably, a short report on where you have got to. The
overarching question remains as I indicated to you last night, what is it that this
body can do that will be of value? So with that introduction may I commend to
you the work that you undertake and let us begin and see where we can get to.

Thank you.

SHORT ADJOURNMENT [8.48am]

FACILITATED DISCUSSION

RESUMED [11.00am]

JUSTICE HAYNE: Now, ladies and gentlemen, although it's a little awkward to
stay in the positions you were, you may find it's ultimately more convenient
because we will of course be going on in two groups. But having got to this point
where we've spent an hour and a half or so talking about the first of the two issues,

let's draw breath and see where the two groups have got to, let's have a short
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discussion-question session after each presentation, and then let's go on and look

at the third and fourth topics.

The objective being that by the lunch adjournment we should have completed our
discussions in separate groups. Soon after lunch I think will most likely prove the
timing, but let's see how we go. We will have a presentation of topics three and
four and then try to draw it together. But first, where have we got to on points 1
and 2? Let's start on this side. Peter, can you come and present where your group

has got to?

JUSTICE McCLELLAN (Australia): Thanks very much. We had an interesting
discussion that initially ranged over two topics but out of the two topics has come
one project which we in skeleton have defined. The two topics were as it came
down ultimately a handbook on judicial reform, which you can see on the screen,
and I will come back to that. It's that topic that we have ultimately accepted
amongst our group as the appropriate project covering both expedition and access
to justice. The second topic which has attracted, I think, everyone's imagination
and more is the question of the mobile Court and we had a discussion amongst
our group about some of the things that have been done in China and — may be
done in China - the approach to the question in India and of course the knowledge

and experience from the Philippines.

It was decided amongst our group that the mobile-Court matter was one which
would logically flow out of the project which we ultimately see as the first
objective from our group, and I will come back to that in due course. You can see
on the screen, the brief description is The Handbook for Judicial Reform. The
object is to provide a handbook for all of the countries within the forum which
defines good - we're a bit shy of the word "best" but we put it there, but good
practice in particular areas, and secondly, the steps which may be necessary to

achieve that practice.
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We've drawn up a list of suggested topics but as the text says this will need
development and refinement and we feel that that development and refinement
will have to come from a small group charged with the responsibility for bringing
this project ultimately to fruition. But some of the matters that the group put
forward were firstly physical requirements. That has to do with what you need by
way of a Courthouse, what you need within the Courthouse, and also importantly
the facilities you need to manage the processes of the Court. What you need by
way of registry offices and facilities. It's obviously a big topic and into that topic
comes of course the question of the extent to which in some countries you might
provide your Court rooms by a mobile facility. So that out of this project will
come an identification of the utility and perhaps the practical application of the

mobile Court room facility.

The second topic is case-flow management and that of course has to do with the
speed with which problems in the Court are processed and resolved and addresses
the question of the need for expedition, how you deal with backlogs and so on.
Thirdly, the means of providing access to the Courts, that captures not only the
physical problem but also the problems of providing people with representatives,

how you fund the representatives, and the like.

Four, effective codes of conduct. I think we all understand what's meant there.
Some countries already have codes of conduct. The project would look at those
existing codes, determine those which are seen to be the most effective, and look
at the countries which are yet to address the question and identify ways in which
they might be assisted to deal with the provision of effective codes of conduct.
The word "effective" is included in order to make sure that not only is the
question of providing a code identified but also the means by which judicial
officers may become - or see themselves as bound to conform to that code.
Effective financial management, a very important question for any Court in any

country and a matter which has been included.
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Six, the use of technology. That of course captures some of the matters referred
to in discussions yesterday. It's an issue as important to Australia as it is to any
country within the Asia Pacific region. And as I think I said yesterday, we believe
in Australia we have a lot to learn in that area, particularly from India, but also, |
think, from China, and other countries as well. But the use of technology captures
not only the management process - the administration process, but also of course
the use of technology in the Court room and the way it can be integrated to make
the Court process efficient and achieve the best decision-making process at the

end.

Seven, administration; eight, training of judges and administrators; nine, the use
of alternative dispute resolution, that in itself of course is a significant topic; and
then then, we identified separately, although it's picked up by the earlier matters
as I indicated, this question of mobile Courts. Now, there will be, as the heading
suggests, a need to develop and refine the topics to be studied and brought
forward under this project, but that's a starting list of the matters that today we

thought would need to be looked at.

We then provided a short statement describing the project, its fundamental
objective — that is of this proposed handbook - is to provide a reference document
for the judiciary and the executive of each member country. And we see it as
important to provide a document that speaks to the judges as much as it's
important to provide a document that speaks to the executive of each country
because if you're talking about change in many of these areas, you must of course
involve the executive in supporting in real terms - and that of course may include

money - the outcome that you seek to achieve.

So the document - we see as fundamentally important to this document, that it
speak not only to the judiciary but also to the executive. Our initial thoughts are
that it would be necessary to engage one person full time to manage the project
and be responsible for the production of the document. We think it would be

necessary - almost certainly - to engage other people perhaps part time or to fulfil
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particular discrete parts of the project, but it would be essential as we see it to
have one person who owns the project. Not only owns the management of the

project but owns ultimately the document that comes from it.

We believe that person should be responsible to a steering committee of the forum
for the achievement of the ultimate objective. Now, information from some
jurisdictions is already available but it would be necessary as we see it to survey
member countries to identify their current problems and existing reform projects.
From the information gathered, benchmarks would be defined. People in our
group spoke in terms of the ideal minimum Courthouse, for example. The ideal

minimum electronic facilities within the Court room.

Others spoke in terms of the benchmark for the number of judicial officers per
head of population in a particular area. Others speak in terms of locating Court
rooms within a certain distance of an identifiable population within perhaps a
geographical area, or in the geographical areas of the country. There are lots of
things that would fall under the description benchmarks which this project would
define and then provide effective responses to achieve those benchmarks and
explain through projects which some countries may have successfully undertaken
and explain to those who might be keen to undertake the projects generally how

you would go about doing them.

We see the handbook as a comprehensive document from which individual
projects in single countries or groups of countries would logically emerge. The
forum would provide assistance with the development and implementation of
individual projects in member countries. What that means is we see this
document as providing some form of authoritative investigation and statement of
principles by which defined reforms can be achieved in many countries within our
region. We then see coming out of this project the next series of projects which
would be the implementation in individual countries or groups of countries of
particular projects. Those of course would be projects separate to this one, but

this one would provide the benchmarks, provide the statement of principles
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through which reform can be achieved in particular member countries. That's a
brief discussion of where we've got to, Ken, and of course it's open for further

discussion.

JUSTICE HAYNE: Do people have any immediate questions - any immediate

comments that they wish to clarify or make at once? Please?

JUSTICE ADOLFO S. AZCUNA (Philippines): Do you have any timeline for

this project?

JUSTICE McCLELLAN (Australia): No, but I think - understand that a project
of this size would take more than a year. I, in having discussions with Jak,
believe probably you would be thinking in terms of two years for a project of this

size if it's to achieve satisfactory outcomes. Jak, do you have a comment on that?

MR JABES (UNDP): Our access to justice one took three years.

JUSTICE McCLELLAN (Australia): Yes, and was that what you expected when

you started?

MR JABES (UNDP): I don't know, I wasn't there, but I think people usually
think it will go faster.

JUSTICE McCLELLAN (Australia): Yes. Sure. But two years might be a

realistic time-frame?

MR JABES (UNDP): Yes, I think if you have a good task-master.

JUSTICE McCLELLAN (Australia): Yes.

JUSTICE HAYNE: Please?
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JUSTICE ANTONIO T. CARPIO (Philippines):  Yes, I think it can be done
within two years, or probably between one to two years. Considering that there
are a lot of projects already being undertaken and that many of these have been
documented already. So I think a lot of work has been done. We have just to

compile them and refine them further. Thank you.

JUSTICE HAYNE: Any more immediate reactions? Yes?

JUSTICE D. MALANJUM (Malaysia): Your Honour, I would like to know who

would then be responsible in preparing the handbook?

JUSTICE McCLELLAN (Australia): What our group had in mind is that the
secretariat of the forum, which we need to put in place, would be responsible for
raising the funds to enable the project to go forward. There would be one person
who would be in charge of that project responsible for managing it and then
responsible for the document that emerged. That person may well have other
people working with him or her but that person would be responsible back to a
steering committee of the forum for the ultimate product, but I think it would be
all of our experience that at least one person, if not more than one, but at least one
person would need to own this project full time, that would be their task and that

is the way we would see this working.

JUSTICE ANGELINA S. GUTIERREZ (Philippines): = How soon can we

establish or create the secretariat and what country is responsible for that body?

JUSTICE HAYNE: There I think we have a whole set of separate issues. I
think, let us for the moment walk round those issues. I think after lunch let us
consider the secretariat and how we can set that up because I think there was
much force in what was said at one point yesterday, that the organisation depends
in significant degrees upon the tasks that are to be performed. Let us go forward
with our task identification, then perhaps we can get a better feel for what kind of

organisation we need to achieve those tasks.
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Now, is it convenient to move on then to the report from the second or other
group - not second group, first group on the other side of the room, but for that
purpose we need again to have the computer, do we? Yes, okay. It is amazing

what you can do with a USB port and a memory stick.

JUSTICE ANGELINA S. GUTIERREZ (Philippines):  Good morning,
participants. Initially our group assumed that there is already a secretariat to
whom we will submit our proposed projects and issues. With respect to the first
point how to expedite cases, initially again we discussed the matter of backlogs in
all the trial courts and appellate courts and so we discussed how each country
treats the problem of backlog and it has been a long discussion because each
participant discussed with us how they solve or how it solved or he or she

resolves the problem of backlog in its individual courts.

A problem was raised with respect to backlog, that is we propose to establish a
model or backlog reduction plan and so with respect to this project we listed the
steps of check lists. For example, we set the time - the setting of time limit in
considering when a case is considered a backlog and so we gathered all
information from all participants about the time limits set by each court. For
example, in the Philippines with respect to the Supreme Court, we have two years
to decide or to dispose of a case; after two years it is considered a backlog, so
each country has different sets of time and we all considered that and so with
respect to this issue we set a time limit that is two months and then we also
discussed to solve this backlog problem, we propose that we conduct an inventory

of all cases in the course of each participant country.

In that way we will know the present dates of the backlog of cases remaining or
cases remaining and acted upon and so we propose to develop a model, and this
involves preparation or output, within two months and then we propose that
seminar on the elements of model introduction on the model and the time limit or

the time line is also two months. After discussing the backlog because all the
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courts - all the courts practically have backlogs, we concluded that if this backlog
of cases can be eliminated in certain procedures which can be set as models for all
participating countries, this will be a tremendous help to the system of fast

administration of cases.

After we discussed the problems and backlogs and proposed a model for it, we
went to the problem of expediting cases not considered backlog by going on to the
subject of alternative dispute resolution, because if all the courts of the
participating nations will avail or adopt ADR definitely there can be expeditious
dispositions or resolution of cases so we propose that there should be a survey or
collection of information, development of a model and seminar on the elements of
model and adaptation of the model and we propose that this can be done within

two months.

There are special cases which require expeditious dispositions such as cases
involving national issues, cases involving constitutional issues and this can be
given special attention by the justices or judges concerned and so with respect to
these special cases they are not considered backlog but there should also be
special attention given to it. With respect to the special case management
technique for Chief Justices and Chief Judges management technique means that
these heads of each court should avail or should know the administrative
mechanics so that the justices are able to determine outright cases which need
special attention, and again, we propose seminars on special case management

techniques. We set timelines which you can see on the screen.

We discussed values incidents concerning expedition and access and which we
believe can be included in the handbook proposed by the other group. Again, I
reiterate that you can see the timelines there. The question here as we ask a while
ago is the creation of the secretariat and a steering committee which can be

discussed anyway after lunch as Justice Hayne said, so I guess that is all.
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What else? That is very important. This topic has been raised during our
discussion. What do we do with respect to people who cannot avail of justice
practices, for example, the poor who cannot go to courts through lack of money.
For example, the wives who are victims of their husband's abuses; the children
who are also victims of parental abuses and those who live from far-flung areas.
Yes, they have limited access to the courts, so what does the court do with respect
to this kind of problem? How does the court engage with different cultures as
well as vulnerable groups which I mention, so we propose this kind of

methodology.

A survey should be conducted for the purposes of collecting information on this
and the period or time length that is proposed is two months and development of
possible models of success, again the timeline is two months and we propose also
that seminars be conducted on the possible models of success, two months.
Indeed, there is luck on the part of people or they are not aware of their rights so
we propose that a design of public education program by the courts be established
or prepared containing different forms of legal assistance, aid information and the
work of the court, and again one of the methodologies is to conduct a survey for
the purpose of collecting information on this project, development of possible

models of success and conducting a seminar on the possible models of success.

Indeed, access to justice is really limited to people who are powerful, who are
rich, and if this group can really do something about this, this will be a
tremendous help, not only to each nation but to the entire world, so any other
matter which I forgot? And so I reiterate that these matters which we raise as
projects of issues be incorporated in the handbook proposed by the first group.
Thank you.

JUSTICE HAYNE: Well, then, where are we? Where have we got to? We
have, I think, two separate approaches to the problem which I think ultimately can
be seen to link one to the other. The first group looks towards preparation of a

handbook; the second group looks to dealing with more specific problems
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